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Director’s Message
In this issue of the Asset Recovery Times, we feature a number of
persons responsible for utilizing the proceeds of crime legislative
framework, highlight successful cases and various capacity building
initiatives. Together the FIUs, law enforcement agencies, criminal
justice practitioners and the RSS ARU are working to make the region hostile to those who wish to abuse the system to launder their illgotten gains.
The ability of criminals to launder the proceeds of crime is vital to the
success of their illegal operations. A comprehensive anti-money
laundering framework of laws and regulations provides an avenue for
law enforcement and criminal justices practitioners to deter, prevent
and detect crimes and criminal justice practitioners to deter, prevent
and detect crimes.

A. Mentoring on Live Cases;
B. Capacity Building;

C. Training;

D. Advocating for Standardised
Asset Recovery Legislation Across
In the RSS Member States, the effective use of financial investigations and asset recovery tools made available under the Member States; and
the various proceeds of crime legislation (POCL) are mechanisms for identifying criminals and the acquisitive illegal
activity from which they earn money. Success in combating crime and asset recovery can be enhanced through a
collaborative and cooperative effort of all relevant law enforcement agencies.

Money is the prime reason for engaging in almost any type of criminal activity. Money Laundering is the process by
which criminals disguise the illegal origins and the ownership of their money, protect their assets, avoid the attention
of law enforcement agencies and obfuscate the trail of any incriminating evidence. Criminals can hide illegally obtained wealth to avoid seizure and forfeiture, evade taxes, increase profits, reinvest the illegal funds into businesses
and avoid prosecution by distancing themselves from the illegally acquired property.
Where criminals are able to effectively laundering their ill-gotten gains they can have a number of adverse impact on
an RSS Member State. ‘Dirty money’ invested in a country can serve as a short-term engine of growth. However,
that country can find it difficult, as a consequence to attract solid long-term foreign direct investment that is based on
stable conditions and good governance, and that can help sustain development and long term progress. Money laundering can erode a nation’s economy by changing the demand for cash, making interest rates more volatile, and by
causing high inflation in countries where criminal are doing business.
The Governments of the RSS Member States continue to be committed to taking action to combat money laundering.
In addition to the laws, all RSS Member States have established Financial Intelligence Units, which are members of
the Egmont Family of FIUs and have empowered other law enforcement agencies to undertake investigations into
predicate criminality and money laundering cases.
The POCL within the RSS Member States enables law enforcement agencies to target proceeds generated from
criminal conduct through the use and application of financial investigations and asset recovery tools. Law enforcement may seize, detain and forfeit cash which is suspected to be derived from crime or intended for use in criminal
conduct, lay charges in appropriate circumstances, freeze and restrain property, make an application for a restraint
order and for a confiscation order upon conviction in relation to the value of property derived from criminal conduct.
While in some member states an application may be made for a civil recovery order without the need to obtain conviction for the predicate or acquisitive crime of the person in possession of the property.

“SEE Final Page for Annual Statistics”

E. Assisting in obtaining Asset Recovery Orders
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RSS ASSET RECOVERY UNIT ACTIVITIES FOR THE QUARTER

Financial Investigations and Asset Recovery Course with Senior Customs Supervisors in Grenada
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MOST OUTSTANDING DIRECTOR FOR THE QUARTER

M

r. Paul Thompson currently functions as the Director of the Financial Intelligence Authority (FIA) of Saint Lucia; he
has been in the post for over ten (10) years. Mr. Thompson is an Attorney at law, who previously served in excess
of 6 (six) years as Senior Crown Counsel in the Attorney General’s Chambers.

The FIA operates as a hybrid type FIU with both regulatory and law enforcement functions and is staffed by a
small, but dedicated and competent team of financial investigators and analysts assigned and seconded from the Royal Saint Lucia
Police Force and the Customs Department respectively.
In 2012, Saint Lucia introduced civil cash forfeiture provisions under its Proceeds of Crime Act. Subsequent to this amendment the
Authority registered some outstanding successes not only in the area of civil cash forfeiture but also in relation to securing a significant number of money laundering prosecutions and convictions under the Money Laundering Prevention Act (MLPA).
In the last six years the FIA has recorded eighty cash seizures with a total value of approximately Ten Million Eastern Caribbean Dollars ($10,000,000.00) out of
which over Six Million Eastern Caribbean Dollars ($6,000,000.00) has been forfeited to date, with over Three Million Eastern Caribbean Dollars ($3,000,000.00)
still pending before the courts.
Some noteworthy forfeitures involving suspected proceeds from drug trafficking include individual seizures of Euro €200,000 and Euro €285,000 in 2016 and USD
$393,000.00 and €194,000.00 in 2018. The forfeited proceeds are invested to strengthen the capacity of law enforcement
agencies as well as meet the demands of other stakeholder agencies integral in the fight against money laundering and
terrorism financing.
The Royal Saint Lucia Police Force, Financial Intelligence Authority, Attorney General’s Chambers, Office of the Director of Public Prosecutions and the District Court are some of the agencies that have benefited from the forfeited funds.
These funds have been used for purchasing equipment and providing training for personnel.
Parallel Criminal investigations for money laundering in conjunction with civil cash forfeiture cases have resulted in
twenty (20) individuals being prosecuted for the offence of money launder ing arising from cash seizur es.
Director Thompson cites the successful cooperation and collaboration through mutual legal assistance with a foreign jurisdiction, for the restraint and forfeiture of
Euro 1,400,000.00 Million Dollars in 2018 from a financial institution as par t of its asset r ecover y initiative.
The Director attributes the FIA’s success to various factors including effective sharing of intelligence through enhanced inter-agency cooperation amongst law
enforcement agencies. This collaboration was formalized through an initiative of the FIA through the establishment of an Inter Agency Intelligence Committee in
2010. The Committee is chaired by the FIA and comprises inter alia, members from the Police and the Customs Intelligence Units.
The Director also highlighted the effectiveness of its outreach program involving cash seizure and forfeiture training conducted by FIA personnel with the various
Police and Customs departments. This training equips these personnel, as potential first responders, with knowledge and understanding of the relevant procedures
and protocols involved in handling suspected illicit cash.
Mr. Thompson’s role as Director is multifaceted, as he oversees the operations and administration of the FIA while simultaneously providing hands on AML/CFT
training when required to various reporting entities under the MLPA. As a certified Anti Money Laundering Professional
coupled with his legal expertise he has been involved in the drafting of the country’s Anti Money Laundering Laws including comprehensive regulations under both the Money Laundering Prevention and the Anti-Terrorism Acts.
He serves as a member of the Financial Services Regulatory Authority’s Board of Directors and is also a member of the
National Anti-Money Laundering Oversight Committee which is responsible for preparing Saint Lucia for its upcoming 4 th
round Mutual Evaluation process.
The Director commends the efforts of his committed staff who remain goal oriented and work in partnership as the Authority continues to strive to make this Financial Intelligence Unit par excellence in the region.

Case Law Corner
Recently, there have been very interesting jurisprudence emanating from the UK.
In Fulton (Gary Peter) [2019] EWCA Crim 163, it was made clear how harshly the courts will treat the professional money launderer. Fulton laundered
vast sums of a VAT carousel fraud and argued that he was the mere courier / custodian / employee and that his criminal benefit should be limited to sums he
was paid to do so. The court rejected his pleas and his benefit, £17.8 million, was the full sum that he had laundered for the fraudsters. Although his confiscation order was vastly lower, the ‘available amount’ can be revisited in years to come and his benefit figure is one he will never be able to meet. On a different
scale but showing how criminal benefit can be something out of the ordinary, Samuel Wilson was fined for cutting back an oak tree in his own back garden, as
the oak was subject to a ‘tree preservation order’. Fined only £1,200 for the offence, his confiscation order was £21,000, that being the increased value of his
house by the improved light that reached it through the denuded branches.
Finally, in Bennett (Anthony) [2018] EWHC 3591 (Admin) a cash forfeiture application was withdrawn once the person provided a reasonable explanation of the money’s provenance; he then appealed a decision not to award costs against the police. His appeal was dismissed in strong terms as the police had
acted in good faith and with justifiable reasons, and had withdrawn the application when the reasonable explanation was provided. The appeal itself will have
brought much graver cost implications for the appellant than the costs in the lower court.
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RSS Member States’ FIU Heads and Reps at CFATF XLIX Plenary and Working Group Meetings May 2019.

4

The Asset Recovery Times, June 2019 , Vol. 1, Issue 4

The Reporting Obligations of Lawyers under St. Vincent
and the Grenadine’s AML/CFT Regime

T

he strengthening of AML/CFT regulations
within the financial industry seems to have
displaced money laundering to the nonfinancial business sector, including the legal
profession, as a vehicle for their laundering activities
(Levi, 2008). A FATF Report in 2013 indicates that legal
practitioners have wittingly or unwittingly been involved
in money laundering activities which has led to their
inclusion as one of the reporting entities under the AML/
CFT regime in many jurisdictions. The independence of
the legal profession, lawyer-client privilege and the duty
of confidentiality have been the primary justifications
advanced for non-regulation of the profession globally.
On Wednesday 13th March 2019, the Financial Intelligence Unit (FIU) of St Vincent and the Grenadines (SVG)
in collaboration with the Regional Security System Asset Recovery Unit delivered sensitization
training to legal professionals in SVG on their
reporting obligations under the AML/CFT laws.
This training highlighted the proactive and engaging approach of the FIU in getting all stakeholders especially Non-Regulated Service Providers (NSRPs) to play an active role in AML/
CFT.
The FATF Recommendations outlines a comprehensive and consistent framework of measures
which countries should implement in order to
combat money laundering and terrorist financing, as well as the financing of proliferation of
weapons of mass destruction. SVG through Sections
168 and 169 of Proceeds of Crime Act (POCA) 2013 as
amended allow for the passing of regulations and Code
that provides much guidance for lawyers.
Reg. 3 and schedule 1 (clause 6(f)) of the AntiMoney Laundering and Terrorist Financing Regulations 2014 [AML & TF Regs] brings legal professionals within the scope of the AML/CFT regime when
conducting certain transactions. The relevant transactions/activities which are regulated for AML/CFT purposes are the purchasing or selling of real estate, managing bank accounts or savings accounts of any kind, or
securities accounts, organizing contributions for the
creation, operation or management of companies, and
creating, operating or managing a legal person or legal
arrangement such as a trust or settlement.
Regulations 10 and 11 of the AML & TF Regs require
legal professionals to collect Customer Due Diligence
[CDD] information (identification and relationship information) which includes, determining whether the
client is acting on behalf of a third party, identification
and verification of third parties, identification of beneficial owners; and taking reasonable measures on a risksensitive basis to verify the identity of each beneficial
owner or client or third party.

Part 3 of the AML & TF Regs require legal professionals
who engage in the aforementioned transactions to establish, maintain and implement appropriate risk-sensitive
policies, procedures, systems and controls to prevent and
detect money laundering (ML) and terrorist financing
(TF) while Regs 21 & 3(5) legal professionals are mandated to keep records for seven (7) years.
Legal Professionals are required to adopt a risk sensitive
approach towards ML and TF. A valid question on the
risk sensitive approach is whether legal professionals are
expected to take a more proactive approach in the mitigation of ML and TF risks or do the regulations result in
defendable compliance? A risk sensitive approach requires legal professionals to be responsible for the identification and assessment of ML/TF risks when dealing
with their clients in relation to customer, product, geography and delivery risk (FATF R.22 and Reg. 13 AML
& TF).
Legal professionals are not required to report suspicious
transactions (STR) if the relevant information was obtained in circumstances where they are subject to professional secrecy or legal professional privilege, [s.148
POCA 2013]. Where lawyers acting as independent
legal professionals seek to dissuade a client from engaging in illegal activity, this does not amount to tipping off.
The AML & TF Regs require legal professionals to appoint a money laundering reporting officer (MLRO) who
is responsible for ensuring compliance with the AML/TF
Regime . Termination of a relationship however, should
be done in a way so as not to tip off the client.
In seeking to apply the Regulations and Code, legal professionals will no doubt face some challenges which
range from law firms operating as a business and providing timely service to adhering to professional norms vis-à
-vis ML and TF reporting. Many of these challenges were
addressed in the Jamaican case The Bar Association
of Jamaica vs The Attorney General and General
Council of Jamaica 2017.

In that case it was held that the:

Application of the FATF regime to attorneys is
not inconsistent with their position and role in the
proper administration of justice and the maintenance of the rule of law;

(The obligations of attorneys under the regime
are limited to activities which do not usually engage their roles of giving legal advice or providing
representation in relation to actual or contemplated litigation;

Story continues on page 5 left hand corner
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Reporting Obligations of lawForfeiture of US$15,000 pursuant to Exyers…..Story from page 4
change Control Act: R v Claude Simard
Facts

O

n February 9, 2019 Claude Simard
(“Simard”) 63 years, a Canadian national
visiting Barbados attempted to leave the
country in possession of US$15,000.00
without the permission of the Exchange Control Authority.

“..in an effort to
cripple criminals
law enforcement
should seek to utilize and exhaust
all possible avenues ..”

Simard arrived in Barbados on the 9th of December
2018, from Canada. On February 9, 2019 about 14:50
hours, Simard was at the Grantley Adams International Airport in the process of departing to Canada
when the members of the Drug Squad, acting on intelligence detained him on suspicion that he was taking a large amount of money out of the country without the requisite authorization by the Exchange Control Authority. During an initial interview, Simard
admitted to being in possession of large amounts of
cash
The police transported Simard to the police station
where further investigations were conducted. Whilst
at the station, a search was conducted of Simard’s
person and the mentioned money was found in his
pants pockets and concealed in envelopes in his underwear. When asked to give an account for the money being in his possession, Simard told police that
money belongs to him and he was taking it back
home.
The
Financial
Crimes Investigations Unit was informed of the discovery of the cash
and a financial investigation was conducted. The investigations showed that Simard failed to obtain the
requisite permission from the Central Bank to take
the money from Barbados. As a result, Simard was
charged with the offence of “attempting to export
currency without the permission of the Exchange
Control Authority” contrary to section 25 of the Exchange Control Act Cap. 71. He appeared before
Magistrate Smith-Bovell and pleaded guilty to committing the offence. The Magistrate fined Simard BDS
$5,000 and made a forfeiture order for the
US$15,000

Financial Investigations

There are many means and
tools available to law enforcement in combatting crime, in an effort to cripple
criminals law enforcement should seek to utilize and
exhaust all possible avenues before allowing a criminal to benefit from his crime “scot free”.

The FIU is empowered by law to examine and take copies
of information or documents in possession or control of
attorneys;

Attorneys are able to assert claim for privilege prior to
any inspection or examination and therefore Legal Professional Privilege (LPP) is safeguarded;

LPP does not protect communications to an attorney,
made with a view to further a criminal, fraudulent or iniquitous intention but protects communications made in the
relevant legal context for the dominant purpose of legal
advice or in those circumstances, where litigation is contemplated or pursued;

The FATF regime does not prohibit attorneys from loyally
and properly representing their clients but it has created a
framework wherein attorneys may not simply turn a blind
eye where they have reasonable grounds for knowing or
believing that another person has engaged in a transaction
that could constitute or be related to ML.

An attorney does not owe his client a duty of confidentiality or undivided loyalty where the client has consulted the
attorney for an illicit purpose;

The regime includes sufficient safeguards to ensure only
minimal impairment of the rights against interference with
an attorney’s right to privacy of communications and their
private lives;

Even those aspects of the regime which affect privacy
rights are demonstrably justified in a free and democratic
society.
Lawyers across the world are now obligated to report suspicious transactions. However, it is apparent that such obligation is replete with tensions across many jurisdictions.
With the upcoming Mutual Evaluation of SVG it is encouraging to see that efforts are being made to influence behavioral changes and attitudes towards complying with MAL/
CFT obligations, by the legal practitioners .

General Advice

.
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Civil Recovery: An Alternative Tool for Asset Recovery

T

he traditional approach to combating crime involves the police

investigating matters, obtaining evidence, making an arrest and
laying charges. The police in conjunction with prosecutors would seek to
adduce evidence which proves beyond a reasonable doubt that the defendant committed the crime, leading to a conviction, imposition of a penalty
of imprisonment, a fine or both. A pivotal question is whether criminals
are empowered where their financial benefit from crime is not targeted?
Under the traditional approach to crime fighting, a criminal whether convicted as a first time offender, a life style criminal or a king pin of a criminal organization would be allowed to keep their illgotten gains. With this outcome, it can be argued that
law enforcement agencies and criminal justice practitioners did not complete the job and as such criminals
were given a free pass. The argument is premise on the
fact that the incentive for getting involved in a life of
crime in the majority of cases is the financial benefit
derived from such conduct. Failing to target a key reason
for involvement in criminality allows a convicted person
to profit from their criminal conduct and facilitates the
continuity of unlawful enterprise.
Policy makers and law enforcement agencies realized
that the real motive for engaging in criminal conduct was the significant
values of monies generated from such activity. These crimes include drug,
human and firearms trafficking, murder for hire, tax evasion or any number of other acquisitive crimes. This necessitated a paradigm shift in the
approach of law enforcement and criminal justice practitioners in the fight
against criminality. This change in approach required crime fighters to
ask, what crime? what defendants? but more importantly, whether a defendant had benefited from his criminal conduct? And whether he had
realizable assets available to settle a court order reflective of said benefit.
In answering the questions above in the positive, it is patently clear that
criminals are weakened by taking away their assets and that undermining
the financial gains erodes their prestige and standing in society. In the
alternative, a failure to strip criminals of the benefit obtained from criminal conduct gives credence to the statement from an unknown author,
that” it would be difficult to convince the upcoming generation that education, decent and hard work is the key to success when we have many rich
untouched criminals and too few rich graduates”. Allowing criminals to
benefit from their crime sends an unwelcome message that crime pays.
The Proceeds of Crime legislation was introduced to the region in the
1990s. In some jurisdictions, this ever evolving legislation makes provision
for the seizure, detention and forfeiture of cash suspected to be derived
from or intended for use in criminal conduct and a confiscation order
subsequent to the conviction of a defendant for any acquisitive crime.
While these provisions make available effective tools to deprive criminals
of any benefit obtained from their crime, there remain a compelling view
that additional tools would contribute to a more comprehensive asset recovery regime.
In United States in 1986 the President’s Commission stated the following
“To be successful, an attack on organized crime in the mainstream economy cannot rely solely on the enforcement of federal criminal laws. The
Commission believes that a strategy aimed at the legitimate economic
bases of organized crime must build upon the recent successes of law
enforcement, and must be based upon intervention measures as broad
based as the nature of the threat posed by organized crime. A strategy in

this area should also rely upon civil and regulatory measures tailored to
the specific problems confronted.”
In this regard, the UK Proceeds of Crime Act 2002 created a new civil right
of action enabling the state to sue in the High Court for the recovery of property which was obtained through unlawful conduct. Similarly, civil recovery
legislation in the region which are modelled from the UK regime allows an
enforcement authority to pursue a civil recovery order (CRO) and associated
interim orders freezing property on the basis that the property in question
was obtained by or in return for unlawful conduct.
The objective is to move beyond criminal confiscation measures and utilize
civil forfeiture proceedings as a complementary means of combating organized crime.
Civil recovery provides another avenue to
disrupting and deterring crime. It is particularly effective against those persons who are
the controlling mind of criminal organizations, whose wealth and influence enable
them to distance themselves from criminal
activity, making prosecution and confiscation difficult and in many cases impossible.
A civil recovery order facilitates the recovery
of the proceeds of crime without the need
for a conviction and therefore, the need for an offence to be proven to the
criminal standard.
The aim is not for civil recovery to be pursed where a criminal prosecution is
feasible but rather in circumstances where it is not, including where the
defendant to a criminal matter has been acquitted of the charge, the defendant has been convicted but the confiscation matter has failed, the defendant
has absconded or is no longer within the jurisdiction, the potential defendant
to a criminal matter has died, the owner of the property is uncertain or there
is insufficient evidence to convict the alleged defendant.
The civil recovery regime does not target “the proceeds of crime” expressly,
but rather refers to “recoverable property”. “Recoverable property” is property which was “obtained from” or “was used in connection with” criminal
conduct whether directly or indirectly. The target of proceedings for a civil
recovery order is either the property directly derived from crime – for example EC$100,000 is stolen in a bank robbery, that EC$ 100,000 is
“recoverable property”, even if it is found in the hands of someone who had
nothing to do with the robbery, or property which “represents” the property
derived from crime – for example if a house is bought with EC$ 100,000
stolen from a bank, the house is the recoverable property.
The state is required to show on a balance of probabilities that property,
which is the subject of the application, is or represents the proceeds of unlawful conduct. Stripping individuals of their ill-gotten gains not only makes
it difficult for them to re-invest in crime, but removes the incentive to commit crime.
In conclusion, civil recovery is a global trend in response to an increase in
criminal activity. It is a means to remove trophies of past criminal misconduct and the potential working capital of criminals. Civil recovery legislation
complements criminal confiscation and cash forfeiture laws. It is another
important and powerful weapon to take the profit out of crime and it is essential that it is available as part of the legislative regime for asset recovery
and that law enforcement and criminal justice practitioners utilize its powers
to their full potential.

The message must be sent that crime does not pay !!!
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Achieving Effectiveness in Immediate Outcome 7 and 8

O

btaining overall compliance with the Financial Action Task Force (FATF) Forty
Recommendations is no longer limited to
enacting immaculate and verbatim legislative provisions, countries are now obligated to achieve
the objectives of the legislation through practical execution and implementation. Specifically, in relation to
money laundering, countries are required to pursue
money laundering investigations and prosecutions,
obtain convictions and apply dissuasive sanctions for
major “proceeds-generating offences.

“...The foundation for
effectiveness is the establishment of comprehensive legislative regimes, providing legal
and regulatory powers,
tools and mechanisms
for identifying, investigating and prosecuting
ML”

Substantively, the FATF standards now incorporates 11
Immediate Outcomes (IOs) which focusses assessment
of compliance on effectiveness; that is, how well and to
what extent a country is achieving the core characteristics of the Recommendations. Immediate Outcome 7
(IO7) concentrates on money laundering and requires
countries to prosecute all types of ML offences, investigate and prosecute ML commensurate with risk, identify and investigate ML in all possible circumstances,
application of effective,
proportionate and dissuasive sanctions to ML
offences for legal and
natural persons and the
extent to which other
criminal
justice
measures are applied
where Ml is not possible
for justifiable reasons.
The foundation for effectiveness is the establishment of comprehensive
legislative
regimes,
providing legal and regulatory powers, tools and
mechanisms for identifying, investigating and
prosecuting ML. Additionally, there should be a framework for a multidisciplinary approach to fighting ML
through national coordination and international cooperation. Operationally, countries should seek to introduce financial investigations in every aspect of law
enforcement and work closely with the private sectorgate keepers in identifying and building cases. Where
all critical parties are involved in the national policy in
utilizing asset recovery and financial investigations as a
tool in combatting serious crimes, the core aims of IO7
would be met with substantive ease .
This is no different for Immediate Outcome 8,
which looks specifically at how to deprive criminals of
the proceeds and instrumentalities of their crimes
through timely use of provisional measures and confiscation.
The most effective way for countries to demonstrate
compliance with immediate outcome 8 is to designate
a competent authority with the powers and responsibility to identify, investigate and recover the proceeds

of criminal conduct. The strategies and policies adopted by any country should be guided by the ML/TF risk
identified and assessed as a threat to its economy and
financial institutions and the mitigating measures
recommended.
Crucial to demonstrating effectiveness, is a countries
ability to show that it has a National Anti-Money Laundering and Counter Financing of Terrorism (AML/
CFT) policy that reflects the risk identified in the country’s national ML/TF risk assessment and gives clear
direction, coordination and guidance in relation to
financial investigations and asset recovery.
The designated authority/ies should be responsible for
coordinating action to mitigate the identified risk
through proactive and strategic recovery and investigative measures.. The regime adopted should be comprehensive, covering a wide array of criminal and civil
asset recovery measures, including, Property freezing
orders including bank accounts and listed high value
assets, Civil Cash Summary Proceedings, Criminal
Forfeiture and Confiscation. Additionally, jurisdictions should be
converting criminal convictions of
acquisitive or relevant crimes into
criminal recovery prosecutions,
advancing the “low hanging fruits”.
Furthermore, jurisdictions should
be able to successfully recover property in cases of acquittals and minor
technicalities through civil proceedings. The imposition of a robust
system that allows for detecting and
restraining currency and bearer
negotiable instruments that is suspected to have come from or intended for crime at a country’s border is
another way of strengthening the
country’s AML/CFT regime and
making it more effective.
There are many ways in which
countries can improve effectiveness
is in this regard.
(1)

Jurisdictions should boldly conduct investigations
and advanced criminal and civil recovery prosecutions, learning from any mistakes and adopting
the legislative regime court procedures and best
practices accordingly.

(2) Identify the hurdles to national and international
coordination and develop formal/informal
measures to address them.
An effective confiscation regime is considered to be
achieved when a jurisdiction is able to demonstrate
successful confiscation proceedings, ultimately making
crime unprofitable and reducing serious and organised
crimes. A jurisdiction which obtains confiscation orders commensurate with its risk can boast that it has
the capacity to undertake criminal recovery investigations, that there is national coordination and cooperation between the relevant law enforcement agencies
and that it has implemented the legislative provisions
to confiscate criminal proceeds efficiently and effectively, converting input into outcomes.
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OUSTANDING LEGAL ADVISOR OF THE QUARTER: CROWN COUNSEL CRISAN
GREENIDGE
ture Order of the US $63,618 and CAN$400 was made in April 2018.

M

iss Greenidge journey as a Money
Laundering
Practitioner
started almost simultaneously with her
sojourn as Crown counsel at the Director of
Public Prosecution’s office on the 5th of
June 2007, following her return to Grenada
from the Hugh Wooding Law School.
Though Crown counsel Greenidge focuses
on prosecuting traditional crimes such as
Murder and Rape, she has prosecuted and
provided sound and crucial advice to Financial Investigators (FIs) attached to the
Financial Intelligence Unit, Customs and
other Law Enforcement officers of the
RGPF involved in Financial Investigations and Asset Recovery.

Confiscation: Riley-He was convicted of Conspiracy to Traffic Cocaine. Confiscation
Order made by Consent in the amount of EC $20,000. He defaulted and
a warrant was executed. He was imprisoned. Subsequently he paid the
monies. This was the first Confiscation Order made in the Magistrate’s
Court.
E.S. John- He convicted of Trafficking 182lbs of Cannabis with previous convictions for similar offences. In January 2018 he was sentenced
to seven (7) years imprisonment and a Confiscation Order was made by
Consent in the amount EC$150,000. Sentence recently affirmed by the
Court of Appeal.
A. Stanisclaus- A Confiscation Order made and satisfied in the
amount of EC $22,835.35 after a conviction for Trafficking, to wit approximately 10lbs of Cannabis (March 2018)
I have also assisted Financial Investigators in drafting MLAT requests
and applications to obtain orders in furtherance of same.

For the past twelve (12) years, she has obtained and guided FIs in obtaining several orders for Production, Restraint, Cash Detention and
Forfeiture, and Confiscation including the following:

Money Laundering:R v E. Chitan- Defendant pleaded guilty to Stealing EC $472,000 by
reason of employment and Money Laundering. He was fined and ordered to pay compensation.

Cash Forfeiture:R. Hazzard-In April 2014 Grenadian national detained on the Osprey
coming from the Sister Isle of Carriacou with US $63,618 and CAN$400
on his person. He gave an explanation for possessing the money and the
origin but lacked proof. Investigations did not support his story. The
Court did not believe he discharged the burden of proof and the Forfei-

The criminals and their Attorneys have realized that Law Enforcement is
willing to use the law to its fullest extent to rip them of the benefits of
their crimes. The experienced and dedicated investigators at FIU and I
remain committed to taking the money out of crime in Grenada and the
region.

SVG’s Successful Money Laundering Conviction:Wilfred Roderick Sadeak Clouden “Clouden”

I

n May 2008, Investigations commenced which
revealed that Clouden
and his wife received
monies via a money remittance agency and negotiated
Euro currency at the bank on a
regular basis. In 2015, an
Application was made for a
Production Order in respect of
the subjects and their activities
at the money remittance agency and the Bank.
Analysis of the information obtained revealed that between March 2011 and November 2015, Clouden received EC$140,955.79 via a money remittance agency
from nineteen (19) different senders from countries such as Dominica, Antigua,
England, USA, BVI and St. Lucia. Clouden also negotiated €77,180.00,
BDS$600.00 and US$5,785.00 at the Bank over the period December 2010 and
January, 2015. The currency negotiations amounted to EC$283,409.24.
Between October 2009 and December, 2013 the wife received EC$74,914.81 via a
money remittance agency from fifteen (15) different senders but from similar to her
husband. The wife negotiated €49,700.00, US$388.00 and £25.00. These currency
negotiations were equivalent to EC$175,697.61.
The subjects were subsequently interviewed in respect of the information received
via Production Order and Clouden indicated that he negotiated the monies on be-

half of three (3) men who are deceased and were all known to Police to be involved
in unlawful activities. They were all murdered. Their unlawful activity included
cannabis possession, possession of cocaine, possession of counterfeit currency and
assault. These men were not involved in any legal trade in the countries from
which the monies were sent nor did any of the deceased hold a Trader’s Licence.
The deceased men were not known to travel to any country for which Euro is the
main currency.
Clouden also indicated that he sometimes told his wife to collect monies at the
money remitter and also to negotiate Euro currencies and he would then give it to
the men, in return he would be paid for the service. He stated that he never suspected that the monies were derived from criminal conduct; his only concern was
whether they were counterfeit.
The wife corroborated her husband’s story concerning her involvement and she also
indicated that she did not know the persons who sent the money via the money
remittance agency nor did she know what her husband did with the monies once she
gave them to him.
Clouden and his wife were taken into custody on 23rd May 2019 and charged for
several money laundering offences. They appeared before the Chief Magistrate at
the Serious Offences Court on Friday 24th May, 2019. Clouden pleaded guilty to
all charges while the wife pleaded not guilty. The charges against her were subsequently discontinued by the Prosecution. On Monday 27th May, 2019 Clouden was
fined the sum of EC$150,000.00 to be paid by 30th December, 2019 or one (1) year
imprisonment.
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LEGISLATIVE CHANGE: THE PROCEEDS OF CRIME AND INSTRUMENTALITIES ACT, 2009 BARBADOS

T

wenty-five years have passed since Barbados first
introduced its Proceeds of Crime Act Cap. 143
(“POCA”) aimed at recovering the assets connected to criminal activity. Despite its intention
to provide a draconian confiscation regime stripping criminal of the proceeds of their crimes, POCA was regarded
as wanting. Overtime, criminals found new ways to delay,
avoid or frustrate asset recovery. To strengthen its legislative framework in asset recovery, Barbados has repealed
and replaced POCA with the new Proceeds and Instrumentalities of Crime Act 2019 (“PICA”). PICA provides for
asset recovery through both criminal and civil proceedings.

“Overtime,

criminals found new
ways to delay, avoid or frustrate
asset recovery. To strengthen its
legislative framework in asset
recovery, Barbados has repealed
and replaced POCA with the
new Proceeds and Instrumentalities of Crime Act 2019“PICA”).”

To ensure that the contents of PICA are relevant and
effective, the legislative drafters of the office of Chief
Parliamentary Counsel in the Attorney General’s office
have collaborated with various stakeholders including the
Regional Security System Asset Recovery Unit. Essentially,
PICA can be broken down into three major parts. These
are (i) Criminal Recovery of Proceeds and Instrumentalities of Crime; (ii) Civil Recovery of Proceeds and Instrumentalities of Crime and (iii) Investigative powers.
Criminal Recovery of Proceeds and Instrumentalities of
Crime
PICA makes provisions for an application to be made to
the High Court for a confiscation order to recover a criminal’s benefit from the offence(s) for which he or she has
been convicted consistent with the general principles of
confiscation. Any failure to comply with the order can
result in an offender being imprisoned and or his assets
sold to satisfy any outstanding amount. The service of a
prison sentence will not however, expunge compliance
with the order. The court is empowered to reconsider
confiscation in cases whether or not a confiscation order
was previously made. Where a defendant absconds, his
absence does not frustrate the confiscation process as the
court can proceed with the making a confiscation order.
The confiscation regime is strengthened with provision for
the court to make restraint orders to prevent an offender
from dissipating his or her assets which can be used to
satisfy a confiscation order. A Restraint order can be obtained when either a criminal investigation has started or
criminal proceedings have commenced. To effectively
manage restrained assets, the court may appoint a management or enforcement receiver who have wide powers
which include taking possession of a defendant’s assets
and realizing them in satisfaction of a confiscation order.
Such appointments are crucial in cases where assets are
rapidly depreciating and the defendant is in custody or
the court takes the view that the defendant cannot be
relied upon to retain control of his assets without dissipating them. To successfully operationalize a restraint
order, provision is made for the court to make such orders as it considers appropriate for ensuring effectiveness. This includes placing restrictions on a defendant’s
travel outside of the country.
Furthermore, PICA provide for Prosecutors to apply for a
forfeiture order to forfeit the assets of a person convicted
of an offence in circumstances where the property was
used in, or in connection with, or was intended to be used
in or connection with the commission of an offence.
Civil Recovery of Proceeds and Instrumentalities of
Crime

Where criminal confiscation proceedings are not appropriate, civil recovery can be considered. PICA contains
innovative provisions for the recovery of proceeds of
unlawful activity even in the absence of a conviction . The
new powers allow for the recovery of property which
represents unlawfully obtained proceeds even where
there has sophisticated attempts to conceal and disguise
the funds.
The Act creates two distinct civil regimes, civil recovery in
the High Court, where the Civil Recovery Authority is
empowered to recover property which is, or which represents, property obtained through unlawful conduct (see
page 8 for more); and recovery of cash and listed assets in
summary proceedings in the Magistrates Court which is or
which represents, property obtained through unlawful
conduct, or which is intended to be used in unlawful
conduct.
PICA creates a regime which enables the search for, seizure, detention and forfeiture of cash. It has been observed that there is a developing trend for criminals to
convert bulky cash into high value items so as to evade
the efforts of law enforcement officers in seizing their
cash. In response, PICA similar to the cash seizure provisions also provides for the seizure and forfeiture of listed
assets.
The cash forfeiture and listed assets procedures compliments the High Court civil recovery procedure. PICA creates a relatively straightforward procedure for the seizure, detention and forfeiture of cash and listed assets.
Cash has been given an extended meaning to include
notes and coins in any currency, postal orders, cheques of
any kind, banker’s drafts bearer bonds, bearer shares and
any other types of monetary instrument. Listed assets
includes precious metals; precious stones; watches; artistic works; face-value vouchers and postage stamps. A
listed asset order allows the Revenue Authority to realise
the property the proceeds for which is paid into the
Criminal Asset Recovery Fund.
Financial Investigations
PICA has expanded the investigative capacity which existed under POCA. Investigative Orders under POCA were
limited to provisions for Production Orders; Account
Monitoring Orders; Disclosure of Tax Information and
Search and Seizure Warrants. PICA retains said investigative orders and makes provision for Customer Information
Orders:- requesting a financial institution to provide customer information; Disclosure orders; and Unexplained
Wealth Orders (UWO):-directing a person to provide a
statement within a reasonable time accounting for the
property in his/her possession. Seemingly, the most draconian investigative tool in PICA, a failure to comply with
a UWO results in the presumption that the relevant property is from unlawful conduct. All of the orders are intrusive and thus the High Court Judge must be satisfied that
their use is essential to the investigation. The investigative
orders will have effect notwithstanding any obligation as
to the confidentiality or to any other restrictions in law
with exception for materials protected by legal privilege.
The necessity of PICA cannot be over emphasized. A robust application of this new legislative framework will
send a strong message to those involved crime, that crime
does not pay.
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RSS ASSET RECOVERY UNIT ACTIVITIES FOR THE QUARTER…..CONT’D

Financial Investigations, ML and Asset Recovery Course with Police Recruits in St. Lucia

Financial Investigations, ML and Asset Recovery Course with Police Recruits in St. Vincent and the Grenadines
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Asset Recovery Statistics April 2018– February 2019

Magazine Contributors



Restraint Assets – US $77,110.89



Cash seizures – 86 cases valued at US
$848,003,457



Confiscated/Forfeited Funds –US
$230,008.34



New Money Laundering cases – 19



Arin-Carib Requests - 160
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REGIONAL SECURITY SYSTEMS ASSET RECOVERY
UNIT (RSS-ARU)
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Tel. Numbers
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Grenville Williams

Grenville.williams@rss.org.bb

1(246) 836-9566

Snr. Legal Adviser

Giovanni James

Giovanni.james@rss.org.bb

1(246) 826-5360

CPS Legal Adviser

Dominic Barry

Dominic.barry@rss.org.bb

1(246) 256-5931

Financial Invest.
Adviser

Kisha Sutherland

Kisha.sutherland@rss.org.bb

1(246) 836-5505

Financial Invest.
Adviser

Donald Sheckle

Donald.sheckle@rss.org.bb

1(246) 836-9495

CPS Legal Adviser

Andrew Searles

Andrew.searles@rss.org.bb

1(246) 256-2251

Fusion Centre,
Regional Security Systems HQ,
Paragon Base,
Christ Church BB17110,
Barbados , W.I.
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